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I.

Introduction

The Ombudsman for Children’s Office (OCO) was established in April 2004 under primary legislation;
the Ombudsman for Children Act, 2002. The Ombudsman for Children is independent of
Government and other civil society actors and is accountable to the Oireachtas. The role of the
Ombudsman for Children is to promote and safeguard the rights and welfare of children and young
people. The functions of the Ombudsman for Children are: to conduct investigations of complaints
regarding actions by public bodies, schools and voluntary hospitals; to promote children’s rights and
to provide research and policy advice to Government and other bodies.
This submission has been framed in light of Ireland’s international human rights obligations, the
recommendations of the UN Committee on the Rights of the Child, the experience of this Office in
carrying out statutory investigations of public bodies and also its advice to the Oireachtas on
legislation affecting the rights and welfare of children.

II.

A Child Rights-Based Approach to Education

The principal piece of legislation governing the area of education in Ireland is the Education Act
1998. Other key pieces of legislation include the Education for Persons with Special Educational
Needs Act, 2004 (significant parts of which are not commenced), and the Education (Welfare) Act
2000. As they currently stand, these pieces of legislation do not properly incorporate the elements
of the Convention that are relevant to this domain and need to be reviewed. In particular, the
legislation needs to be amended to make proper provision for children to exercise their right to be
heard both within educational settings and at a more general, systemic level in respect of policy
developments affecting them. Children’s status as individual rights-holders and as active agents in
shaping their own education is not reflected in Irish law at present.
The UN Committee on the Rights of the Child has highlighted the need for education to be childcentred, child-friendly and empowering. The Committee emphasises that the goal of education is to
empower the child by developing his or her skills, learning and other capacities, human dignity, selfesteem and self-confidence.
The UN Convention on the Rights of the Child
Article 2 – Non discrimination
Article 2 of the UNCRC requires States Parties to respect and ensure the rights set out in the
Convention to each child within their jurisdiction without discrimination of any kind, irrespective of
the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or
other opinion, national, ethnic or social origin, property, disability, birth or other status. In order to
achieve this, States are required to take all appropriate measures to ensure that the child is
protected against all forms of discrimination. The UN Committee on the Rights of the Child has
commented that discrimination on the basis of the grounds listed in Article 2 of the Convention,
whether it is overt or hidden, offends the human dignity of the child, and is capable of undermining
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the capacity of the child to benefit from educational opportunities. 1 The principle of nondiscrimination applies equally to private institutions and individuals as well as to the State, and this
must be reflected in legislation. 2
Article 3 – Best interests of the child
Article 3 of the UNCRC provides that in all actions concerning children, whether undertaken by
public or private social welfare institutions, courts of law, administrative authorities or legislative
bodies, the best interests of the child shall be a primary consideration. The UN Committee on the
Rights of the Child has outlined its understanding of this obligation in the legislative context by
indicating that States must be able to demonstrate how the best interests have been examined and
assessed, and what weight has been ascribed to them in the relevant decision. In addition, the
Convention imposes an obligation to undertake a continuous process of child rights impact
assessment to predict the impact of any law on children and the enjoyment of their rights, as well as
an obligation to evaluate the relevant law after it has entered into force. The UN Committee has
also expressed the view that individual decisions taken by administrative authorities in the area of
education must be assessed and guided by the best interests of the child, as for all implementation
measures.
Article 12 – Respect for the views of the child
Article 12 of the UNCRC obliges States to assure to children who are capable of forming their own
views the right to express those views in all matters affecting them, with due weight given to those
views in accordance with the age and maturity of the children. It further specifies that opportunities
to be heard have to be provided in any judicial or administrative proceedings affecting the child. The
UN Committee has identified administrative proceedings in an educational context as a typical
example of this. 3 The right to be heard applies both to proceedings which are initiated by the child,
such as appeals against school exclusion, as well as to those initiated by others which affect the
child. 4 The UN Committee has stressed the importance of making proceedings accessible and ageappropriate. 5
Article 28 and Article 29 – Right to Education
Article 28 of the UNCRC provides for the right of the child to education. 6 The right to education
must be achieved on the basis of equal opportunity, reflecting the fact that large numbers of
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Article 28 provides that: “1. States Parties recognise the right of the child to education and with a view to achieving this
progressively and on the basis of equal opportunity, they shall in particular:
(a) Make primary education compulsory and available free to all;
(b) Encourage the development of different forms of secondary education, including general and vocational education,
make them available and accessible to every child, and take appropriate measures such as the introduction of free
education and offering financial assistance in case of need;
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a view to contributing to the elimination of ignorance and illiteracy throughout the world and facilitating access to
scientific and technical knowledge and modern teaching methods. In this regard, particular account shall be taken of the
needs of developing countries.”
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children suffer discrimination in access to education, particularly children with disabilities, minorities
and children from rural communities. 7
In this regard, Article 29 provides that the right to education shall be directed to the development of
the child’s personality, talents and mental and physical abilities to their fullest potential. The degree
to which an education system develops all children’s potential depends in part upon the availability
of education to all children on the basis of equality of opportunity. 8

III.

Oversight and Accountability

A further element of the general measures for the implementation of the Convention relates to
decentralisation and delegation of responsibility from central government. The UN Committee has
found it necessary to emphasise that decentralisation of power, through devolution and delegation
of government, does not in any way reduce the direct responsibility of the State party’s Government
to fulfil its obligations to all children within its jurisdiction, regardless of the State structure.
This office is aware, through its work of the significant roles that principals, teachers and other
professionals working in schools play in children’s and young people’s lives and the different ways in
which schools are involved in promoting and protecting children’s rights on a daily basis. The work of
the office has also highlighted, however, the barriers to the realisation of their rights to and in
education that children and young people may face. In this regard, the largest catgory of complaints
dealt with by the OCO each year relate to education. Arising from our examination and investigation
of these complaints, the OCO is cognisant of the deficits in management, policy, procedure and
practice that can arise in schools and, where they do arise, of the adverse effects and at times very
serious negative impact that such deficits can have on children and young people.
Recommendations:
The Department of Education should ensure that:
- the legislative and/or regulatory framework for schools is reformed and consolidated;
- the capacity of school management and staff is developed and strengthened;
- monitoring, oversight and accountability mechanisms are sufficiently comprehensive and
robust.
- the State assumes an appropriate level of responsibility for advancing and protecting children’s
rights within the education system.
Human Rights Education
Over the last ten years, the OCO has had occasion to work directly with thousands of children and
young people through its rights education programme. The Office’s experience of delivering this
programme suggests that children’s and young people’s understanding of the concept of rights is
basic and that their awareness of human rights mechanisms and understanding of the purpose of
children’s rights are generally low. The Office welcomes the on-going developments within the
Department of Education, including in the area of curriculum, which are broadening the
opportunities for children to engage with human rights education.

Recommendation:
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The OCO is of the view that future work by the Department of Education should include a strong
focus on:
- building children’s and young people’s knowledge of human rights and of how human rights
relate to their own daily lives as well as to other people living in Ireland and in other
countries; and
- supporting whole school approaches that afford children and young people meaningful
opportunities in the context of their daily lives in schools to develop and practice attitudes
and skills associated with respecting human rights.

IV.

Participation of children in decision-making
The OCO welcomes the National Strategy on Children and Young People’s Participation in Decisionmaking, 2015-2020. In particular, the OCO welcomes the promotion of children and young people’s
involvement in decision-making in education policy, in the running of schools and services, in school
inspections, in schools’ self-evaluations, in the curriculum, in behaviour and bullying policies, in
support services and other areas, as outlined in the Action Plan.
Recommendation:
The OCO recommends that future work focuses on:
- developing children’s skills from a young age so as to build their capacity to participate
effectively;
- diversifying mechanisms that enable every child to participate in school decision-making and
that complement representative mechanisms (e.g. student councils), even where these work
well; and
- providing meaningful opportunities that demonstrate to children and young people the
value of engagement and active citizenship and, by so doing, support children and young
people to self-identify as stakeholders and build their confidence in their own self efficacy.

V.

Early Childhood Education
The OCO welcomes the measures announced in the Programme for Partnership Government
regarding Early Years, including the introduction of a second preschool year and the commitment to
reducing the pupil-teacher ratio for junior and senior infants. The National Policy Framework for
children and young people states that it seeks to promote a shift in policy toward earlier
intervention and to ensuring the provision of quality Early Years services and interventions, aimed at
promoting best outcomes for children and disrupting the emergence of poor outcomes.
It is important to ensure that increased State investment in early childhood includes placing a high
value on supporting early childhood professionals. Skills mismatches remain and skills shortages
have emerged in certain areas, while upskilling and reskilling opportunities remain insufficient and
the decrease in education expenditure could have a negative impact on educational outcomes in the
future. 9 In this regard, the OCO welcomes the introduction of the National Quality Development
Services in 2015 which aims to promote quality in early years settings.
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Particularly vulnerable situation of children with disabilities
The UN Committee on the Rights of the Child has stated that ‘early childhood education is of
particular relevance for children with disabilities as often their disabilities and special needs are first
recognised in these institutions.’ 10 The Committee highlights the importance of early intervention in
helping children achieve their full potential by increasing their opportunities to benefit from early
childhood education which the Committee emphasises ‘should be designed to respond to her or his
individual needs’.
In February 2016, the UN Committee on the Rights of the Child recommended that Ireland:
Train and employ a sufficient number of specialized teachers and professionals in order to provide
special needs education support and early childhood education for children with disabilities 11
In 2013, the OCO reported on an investigation into a complaint from a parent of a child with special
needs regarding ECCE provision – both the availability of a second year and also supports to assist
the child’s inclusion in pre-school. A key issue identified through the investigation related to the
inconsistency in the level of support available nationally, specifically pre-school assistance support to
ensure the fullest possible inclusion for children with disabilities.
On conclusion of the investigation, the Office recommended that steps should be taken to progress
outstanding matters from the 2011 cross-sectoral working group report which had been set up to
develop a framework for the integration of children with disabilities in pre-school settings. Since that
time, the Office has expressed on several occasions the dissatisfaction of the Ombudsman for
Children in relation to the lack of progress made in addressing and resolving the matter of inclusion
for children with disabilities in mainstream pre-school settings and the significant delay in advancing
this matter.
Therefore, the OCO welcomes the Report of the Inter-Departmental Group: Supporting Access to
the Early Childhood Care and Education (ECCE) Programme for Children with a Disability published
in November 2015. This report set out the new model of Government-funded supports to enable
children with disabilities to fully participate in free pre-school in mainstream settings alongside their
peers. A Cross-Sectoral Implementation Group has been established to oversee implementation, and
to monitor and review progress as the new model is embedded across the system. In budget 2016,
Government committed to secure €17 million to establish the new programme, which is expected to
benefit approximately 7,500 children.
The significant delay in progressing this matter is of serious concern to the Ombudsman for Children.
This continues to be an issue of concern raised by parents contacting the OCO. Full implementation
of the new model will take time due to the need to build capacity in the early years sector. The OCO
welcomes the announcement that a new higher education award to train Inclusion Co-ordinators in
Early Years Care and Education settings will be available in September 2016. While early years
education is under the remit of the Department of Children and Youth Affairs, it is important that
there is a shared responsibility with the Department of Education to ensure that the educational
needs of all children, and particularly those with disabilities, are met consistently and efficiently.

Recommendations:
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VI.

Increased State investment in early childhood should ensure that a high value is placed on
supporting early childhood professionals, including upskilling and reskilling opportunities
where required.
It is important that the Department of Education plays an active part in ensuring the swift
implementation of the new model to enable children with disabilities to fully participate in
mainstream free pre-school settings.
The Department of Education should develop a strategy to ensure the smooth transition of
children with disabilities from early years to primary school settings.

Education of particularly vulnerable groups of children
Particular attention needs to be given to identifying and giving priority to marginalized and
disadvantaged groups of children. The non-discrimination principle in the Convention requires that
all the rights guaranteed by the Convention should be recognized for all children within the
jurisdiction of States. The non-discrimination principle does not prevent States taking special
measures to diminish discrimination.
A. Children living in poverty and Homeless children
In 2014 UNICEF Report which examined the impact of the financial crisis on children across OECD
countries found that Ireland saw one of the largest increases in child poverty between 2008 and
2012, ranking 37th out of 41 countries. 12 The report estimated that Irish families lost the equivalent
of a full decade of progress during these years. The number of children living in consistent poverty
rose from 6.3% in 2008, to 9.3% in 2011 to 11.7% in 2013.13 While there was a moderate reduction
in the consistent poverty rate to 11.2% in 2014, the ‘at risk of poverty’ rate rose from 17.9% in 2013
to 18.6% in 2014. 14 Children in certain situations are particularly at risk of poverty, 15 including
Traveller and Roma children, 16 children in jobless households, 17 children with a disability, 18 homeless
children 19 and children living in direct provision centres. 20
The number of families experiencing homelessness has increased dramatically. At the end of April
2016 there were 1037 families (884 in January) recorded as homeless with 2121 children (1,830 in
January) living in emergency accommodation. The vast majority of homeless families 888 (769 in
January) were in Dublin. The number of homeless children rose by 90% during 2015 and children
now account for almost one-third of the homeless population. Reflecting the current homelessness
crisis, the OCO has seen an increase in complaints from families in this situation. Cases examined by
the OCO highlight concerns regarding significant delays in accessing social housing and the impact of
inappropriate, temporary or emergency accommodation on children, where they may reside on a
long-term basis. The accommodation provided impacts negatively on family life and children’s
development, particularly on the full enjoyment of the right to education. In many cases, children
are traveling long distances to attend school and there is often no safe area for children to play or do
homework.
12

UNICEF, Innocenti Report Card 12, Children of the Recession, p. 8.
Central Statistics Office, Consistent poverty rate by demographic characteristics and year (CSO), 2010-2014.
14
Central Statistics Office, At risk of poverty rate by demographic characteristics and year (CSO), 2010-2014.
15
Children’s Rights Alliance, Report Card 2016, p. 69.
16
The Office of Social Inclusion, National Action Plan for Social Inclusion 2007-2016 (Stationary Office 2007), p. 35.
17
Ibid 31.
18
Ibid 31.
19
Ibid 35.
20
Health and Information Quality Authority, Report on inspection of the child protection and welfare services provided to
children living in direct provision accommodation under the National Standards for the Protection and Welfare of Children,
and Section 8(1)(c ) of the Health Act 2007, (HIQA, 25 May 2015) 14.
13

6

Recommendation:
- It is important that the Department of Education is particularly cognisant of the increased
number of children living in consistent poverty and of children at risk of poverty. Measures
should be taken to provide additional supports to children living in poverty to ensure that
there are no barriers to their participation in education.
B. Children in direct provision
The OCO has received and taken action on complaints regarding access to education for children
living in Direct Provision. The Working Group Report to Government on Improvements to the
Protection Process, Including Direct Provision and Supports to Asylum Seekers 21 states that access to
education for children in direct provision varies considerably depending on the stage they are at in
the education cycle and raised concerns in relation to the ability of these children to fully participate
in school life and extra-curricular activity, given financial and transport barriers.
The Working Group Report recommended that all Direct Provision accommodation centres that host
families should be required to provide or facilitate a full-time serviced and age-appropriate afterschool homework or study club. Alternatively, transport to and from school-based homework or
study clubs, should be provided throughout the school year. The Report also recommended that an
awareness initiative should be rolled out to ensure that Boards of Management and school principals
are familiar with the financial and other challenges facing children in Direct Provision and their
families.
Recommendation:
The Department of Education should put a plan in place to implement the relevant
recommendations with regard to education of the Working Group Report to Government on
Improvements to the Protection Process, Including Direct Provision and Supports to Asylum
Seekers.
C. Migrant Children
According to the 2011 Census, there were 110,008 children living in Ireland with a foreign
nationality, migrant children represent 14.7% of all children. Among them 33,716, or 30.6%
indicated having a non-European nationality. There is a wealth of outcome data available at varying
levels of the Irish schooling system, but rarely are migrant students made visible in them. Collecting
data from schools on applicants and enrolments would make it possible to differentiate between the
experience of immigrants and native Irish students.
Figures from an OECD review of migrant education in 2009 22 suggest that approximately 10 per cent
of primary school students and 8 per cent of post-primary students are migrants. According to this
review the socio-economic status of migrant students is similar to that of the Irish students.
Language, however, remains a key challenge and needs to be addressed in combination with other
factors that may affect education outcomes of immigrant students.
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The Free Pre-school Year for All should be successfully implemented, placing a priority on
disadvantaged children. The reasons for under-representation of migrant children in early childhood
education and care are often reported as the lack of information about such rights and parent’s
limited language proficiency in the host country, especially asylum seekers; financial barriers; and
cultural norms regarding the age when children should start pre-schooling 23. This indicates that even
with the universal approach, a targeted measure may be necessary to provide a safety net to catch
those children.
The “Siolta” and “Aistear” frameworks (age 0 to 6), should be implemented in light of the priority
placed on the implementation of the Free Pre-School Year for all children. The Early Start
programme should be embedded into universal pre-school access. In the implementation of these
initiatives, the specific needs of migrant children should be addressed in all areas of the initiatives
but especially through the language and socio-cultural development of the child through pedagogy
and curriculum, training of teachers, and parental and community involvement.
It is important that migrant children are exposed to teachers with migrant backgrounds, who can
learn to teach both language and culture into the overall pedagogical activities. Based on their own
experiences of being a migrant, such teachers may be more culturally sensitive to the child’s
language, social and emotional development, all of which are the prerequisite for successful
integration and social cohesion. 24
In order to ensure migrant parents become involved in their child’s school life, it is important to take
an integrated approach, in which not only the home school community liaison (HSCL) coordinators
but also the whole school team actively engage with parents. School leaders should also be trained
so that they may take initiatives such as getting immigrant parents and communities more involved
in school activities and education for migrant children outside school. The government should
identify schools with good practice in whole-school approach and disseminate such practice to other
schools.
In spite of the positive policy change in 2013, access to third level education remains problematic for
young migrants who may have completed their secondary and even primary education in Ireland but
do not have a clear path to citizenship or are in the midst of what is generally a long process. 25
In 2014, a review of Ireland’s approach to migrants was ordered by the Government. A CrossDepartmental Group on Integration was established in March 2014 to draft an overarching
Integration Strategy taking account of existing policies and actions being implemented. Consultation
with key stakeholders was carried out and in October 2015 a draft of the Strategy was shared with
stakeholders for their observations; the Strategy was due to be published shortly. 26
Recommendations:
- Train teachers – mainstream teachers as well as language teachers – so that they can cope
with linguistic and cultural challenges in the classroom by using, for example, the language
assessment kits and the intercultural education guidelines;
- Concentrate on implementing the “Siolta” and “Aistear” frameworks (age 0 to 6), with
special attention to language development and socio-cultural competencies of migrant
children.
23
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Provide additional diversity training to social workers and HSCL co-ordinators, or to recruit
such people with migrant backgrounds.
Encourage a “whole-school approach” – involving all teachers, school leaders, parents and
communities – as it is essential to make schools more culturally and linguistically diverse.
Re-examine the criteria of access to financial assistance for higher education and the
application of a standard residency test in third level institutions.
Adopt expeditiously a comprehensive legal framework which is in accordance with
international human rights standards for addressing the needs of migrant children, as
recommended by the UN Committee on the Rights of the Child. 27
Urge the publication of the new Integration Strategy without delay together with a plan and
timeline for its implementation. The Strategy should contain a specific focus on the rights of
migrant children and young people, including on the right to education which lies at the
heart of the integration process.

D. Traveller and Roma Children
School enrolment
School enrolment polices have had a disproportionally negative impact on Traveller students due to
their selection criteria. The ‘past-pupil criterion’ can pose a significant barrier as for the majority of
Traveller children, their parents have not attended post –primary schools, 28 and is particularly
problematic for Travellers who are nomadic. This has a disproportionate impact on communities
with high levels of educational disadvantage and therefore gives rise to indirect discrimination.
Addressing Educational Disadvantage
The Report on the First Phase of the Evaluation of DEIS (2011) found that the educational attainment
of Travellers remains significantly lower than that of their settled peers in both reading and
mathematics. These findings were repeated in a DEIS evaluation carried out in April 2015. 29 This is of
particular concern given the access to extra supports in DEIS schools. There is no information
available on the educational attainment of Traveller pupils in non-Deis schools despite the fact that
47% of Traveller students at primary level, 51% of Travellers at post primary level, are in non-DEIS
schools. 30 (Pavee point shadow report)
The Report and Recommendations for a Traveller Education Strategy was published in 2006 but
without an implementation plan which was meant that progress has been very slow. In budget 2011
Traveller specific education supports were cut by 86.6%. This resulted in the dismantling of the
Visiting Teachers for Travellers Service and the Resource Teacher for Travellers Service. Despite the
obstacles faced by Traveller and Roma children in accessing education, Budget 2016 did not include
any additional supports or targeted initiatives for Traveller children to support their engagement in
mainstream education. The OCO notes that the Programme for Partnership Government does not
contain any specific commitments in relation to the provision of education for Traveller children.
In the National Policy Framework for Children and Young People, the Government has acknowledged
the poorer educational outcomes for Traveller children. The Framework sets out a number of
targets/commitments for improving the situation for young Travellers. These include strengthening
27
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social inclusion measures to reinvigorate efforts to improve educational outcomes for Traveller
children and implement and monitor the National Travellers/Roma Integration Strategy, with a
particular focus on Traveller accommodation and the engagement of Roma in education.
Notwithstanding this, it must be noted that European Commission has been critical of the absence of
concrete measures and timelines for achieving this.
In January 2016, the UN Committee on the Rights of the Child has urged the Irish Government to
undertake concrete and comprehensive measures to address the structural discrimination against
Traveller and Roma children, in particular with regard to access to education.
Recommendations:
- The Department of Education should undertake concrete and comprehensive measures to
address the structural discrimination against Traveller and Roma children, in particular with
regard to access to education.
- Comprehensive data on the participation of Traveller and Roma children in education,
including educational attainment of Traveller pupils in non-Deis schools, should be collected.
- Additional supports and targeted initiatives to support the engagement of Traveller and
Roma children in mainstream education should be introduced.
- Concrete measures with timelines should be published in relation to the commitments in the
National Policy Framework for Children and Young People to improve educational
participation and outcomes for young Travellers.
E. Children in care
Studies have shown that children in care experience barriers to participation in education. 31
Research published by the OCO 32 made a number of recommendations for improving the
educational experiences of children currently in care and young people who have already left the
care system. The study highlights the need to establish a mechanism for systematically gathering
data on the educational experiences of children in care in order to inform evidence-based policy
making. There needs to be an explicit public policy commitment to promoting all possible
educational opportunities (including access, participation, and attainment in education) for children
in care.
Relevant government departments/ statutory agencies should collaborate on preparing training
materials for key stakeholders, including social workers, carers, foster parents, teachers and school
management, to help them deal with educational issues that can arise for children in care.
Additional educational supports from social workers and care givers should be provided where
required. At school-level, whole-school approaches and inclusive education should be adopted for
young people in care (and other high-need groups). A flexible approach is required for education
provision for children from care backgrounds reflecting an understanding that it is possible for all
children in care to achieve educational success, and, furthermore, while it may take some longer
than others to progress through the system, all can do so under suitable conditions.
Children in care, and their carers, need to be given opportunities to engage in decision-making
processes and to express their views on matters affecting them, including issues relating to
children’s education, future pathways, and in the context of care planning and review. Children in
care, and their carers, also need to be provided with clear information about the education and
31
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training options available to them in the education system (for example, subject choices and
different types of Leaving Certificate programmes).
Recommendations:
- A joint action plan for children in care needs to be developed by relevant government
departments, statutory agencies, and NGOs with responsibility for children in care. A robust
collaborative and coordinated approach to supporting access, participation, and attainment
in education of children in care is needed.
At school-level, whole-school approaches and inclusive education should be adopted for
young people in care (and other high-need groups).

VII.

Children with special educational needs

In February 2016, the UN Committee on the Rights of the Child expressed concern that there is no
comprehensive strategy for the inclusion of children with disabilities in mainstream education and
the encouragement of their autonomy; and, the Education for Persons with Special Educational
Needs Act 2004 has yet to be fully commenced and implemented.
The Education for Persons with Special Educational Needs (EPSEN) Act 2004 provides the statutory
framework for supporting and educating children with special educational needs. Significant parts of
the Education for Persons with Special Educational Needs (EPSEN) Act 2004 have not been
commenced, including provisions relating to the preparation of individual education plans for
children with identified educational needs. The Department of Education should set out the
measureable and concrete steps it proposes to take in order to bring into effect the statutory
framework put in place by the Oireachtas over a decade ago. While the previous Government had
given an indication that it intended to bring into effect aspects of the EPSEN Act on a non-statutory
basis initially, it did not provide a specific timeline or commitment to bring the remaining parts of
the EPSEN Act into operation.
Since the establishment of the Office, access to resources to support children with special
educational needs has been one of the largest subset of complaints received by the Ombudsman for
Children in relation to education. Typically, complaints have related to
- access to resource teaching hours/low incidence special needs under the Department of
Education and Skills’ Circular;
- the adequacy of supports under the General Allocation Model; and
- the process for determining and assessing the level of need for supports.
In May 2013 the Office completed an investigation into the provision of resource teaching support
for children with Down Syndrome. At that time, the Office made a number of recommendations to
the Department to establish the adequacy of provision including the method of delivery for children
with Down Syndrome and the need for arrangements to centrally monitor the impact of additional
support measures. The Department advised that it had set up a working group to develop a proposal
for a new model of resource allocation that will focus on allocating additional resources to children
in line with their level of need rather than by disability category.
In 2014, the NCSE working group reported and the Minister for Education and Skills announced that
a new model for allocating additional teacher supports to all children with special needs would be
introduced. The new model to change the way resources are allocated to schools and to increase
autonomy for schools in relation to determining how resources are to be allocated was piloted in 47
schools for the school year 2015/16. The OCO welcomes this pilot scheme and looks forward to
seeing the learning experiences from this pilot as promised by the Department. The OCO is keen to
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ensure that this new model addresses the recommendations made by the working group and that it
will then be implemented nationwide.
Recommendations:
- Introduce a comprehensive strategy for the inclusion of children with disabilities in
mainstream education.
- The Department of Education should set out time-framed and measureable concrete steps it
proposes to take in order to bring the Education for Persons with Special Educational Needs
(EPSEN) Act 2004 into effect.
- Review the new model for resource teaching support for children with Down Syndrome with
a view to implementing it nationwide.
Reasonable Accommodation in Examinations for Children with Special Educational Needs
In January 2016, the UN Committee on the Rights of the Child raised concerns that reasonable
accommodation, such as Braille and sign language, is not provided to all children with special needs,
including children with visual and hearing impairments; and, there is no clear and objective
framework, for the State party’s State Examination Commission, for providing reasonable
accommodation for children with disabilities in the context of State examinations.
The Committee recommended that, in the light of its general comment No. 9 (2006) on the rights of
children with disabilities, Ireland establish a clear and objective framework to ensure that children
with disabilities are provided with reasonable accommodation for their education needs, including in
the context of State examinations.
The State Examinations Commission (SEC) came within the investigative remit of the OCO through
the Ombudsman (Amendment) Act in 2012 and which was enacted at the end of April 2013. Since
that time, the Office has received a significant number of complaints regarding the administrative
actions of the SEC. These complaints primarily relate to decisions made regarding applications by
students under the Reasonable Accommodations in Certificate Examinations (RACE) scheme.
The following are examples of some of the issues being brought to this Office:
-

-

lack of written explanation to applicants when accommodations are refused;
although an appeal process is offered at this stage, applicants in effect do not know what
they are appealing as no explanation has been given for original decision;
a concern amongst parents and practitioners (including some educational psychologists) that
the school-based assessment test does not fully measure the nature of many young peoples’
learning difficulties, particularly children with difficulties such as Dyslexia, Dyspraxia and
Dyscalculia; and
a concern about the impact of the RACE scheme on children with dyslexia who are in the
above average intelligence bracket and who do not meet the criteria for the scheme.

This Office notes that many of the concerns being raised by parents could be partially addressed by a
more open and transparent process and clearer communications at an earlier stage in the process.
We recommended that the SEC provide a clear written rationale to applicants when a decision is
being communicated. It is also a central tenet of natural justice that in advance of an appeal, the
appellant should know the basis of the decision which he or she is allowed appeal against.
Complaints to this office and recent judicial review proceedings in the High Court 33 have confirmed
that the provision of a rationale for SEC decisions is still not in place.
33

Deehan v Blain & Others, Unreported, High Court, April 2016.
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Recommendations:
- The system of school-based assessments should be reviewed.
- The framework for providing reasonable accommodation for children special educational
needs in the context of State examinations should be reviewed with a view to ensuring that
a comprehensive and transparent system is in place which complies with fair procedures.

VIII.

The need for reform of the education legislative framework
A. Education (Admission to Schools) Bill 2015

The majority of schools in Ireland (94%) are still denominational and publically funded. Schools have
an exemption under equality legislation as regards their admission policies. Where the school is an
environment that promotes certain religious values, the school may admit students with a particular
religious denomination in preference to others. Schools may also refuse to admit, as a student, a
person who is not of that denomination where it is proved that the refusal is essential to maintain
the ethos of the school. This feature of the current system for school admissions has not been
addressed in the proposed Education (Admission to Schools) Bill 2015. In January 2016, the
Committee on the Rights of the Child recommended that Ireland expeditiously undertake concrete
measures to significantly increase the availability of non-denominational or multi-denominational
schools and to amend the existing legislative framework to eliminate discrimination in school
admissions, including the Equal Status Act;
The OCO provided advice on the then General Scheme of the Education (Admission to Schools) Bill
2013. The Office broadly welcomed the General Scheme and noted that it addressed many of the
concerns previously expressed by the Office to the Department of Education and Skills and to the
Oireachtas in respect of matters such as consistency between admission policies; transparency in
admission procedures; communication of reasons for refusal to parents; soft barriers to enrolment;
and central oversight of cases in which children cannot access a school place. The Office’s advice,
which was informed by our investigatory work and Ireland’s international human rights obligations,
focused on a number of areas in which we were of the view that the legislation could be enhanced
to serve the interests of children. The areas in question concerned admission and oversubscription
criteria; appeals mechanisms; and oversight and monitoring.
The OCO welcomes that the Education (Admission to schools) Bill 2015 has addressed a number of
the concerns raised in this Office’s advice on the General Scheme. Specifically, we welcome:
-

-

the exclusion from the Bill of a provision contained in the General Scheme as regards the
proposed power of schools to refuse admission on the basis of the opinion of the HSE or An
Garda Síochána in relation the effect of admitting particular children on the safety of other
students;
the retention in the Bill of the competence of section 29 appeals committees to consider
appeals relating to enrolment; and
provisions under 66(2)(c) and (d) and under 66(4)(b) and (d) of the Bill requiring the National
Council for Special Education and the Child and Family Agency respectively to have regard to
the wishes of the child and the child’s best interests when designating a school for the child
concerned.

In a number of other important areas, the concerns and corresponding recommendations of this
Office have not been addressed by the 2015 Bill to the extent that they could have been. In
particular
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-

-

In respect of the past pupil criterion, the OCO recommended that the possibility of obtaining
a derogation with respect to the past pupil criterion should be removed. As the Office
highlighted in its advice on the General Scheme (paras. 3.9 to 3.13), this criterion is
problematic because it can give rise to instances of indirect discrimination against particular
groups of children.
In our advice on the General Scheme, the OCO also recommended that section 7 of the
Equal Status Act 2000 should be amended to provide that no child should, in general, be
given preferential access to publicly-funded education on the basis of their religion, subject
to a derogation that may be granted to a denominational school where the operation of this
principle gives rise to a situation in which a school’s student body may no longer reflect the
school’s denominational character (paras 3.14 to 3.28).

In view of the State’s obligations under the UN Convention on the Rights of the Child, the Office
would recommend an approach to resolving these matters that prioritises children’s rights and
dignity and that takes full account of two general principles of the Convention, namely: children’s
right to be protected from all forms of discrimination (Article 2) and to have their best interests
treated as a primary consideration in all actions concerning them, including the actions of legislative
bodies and administrative authorities (Article 3).
In accordance with the OCO’s advice on the General Scheme, we would also encourage clarification
within the legislation as regards:
- the capacity of the NCSE and the Child and Family Agency to make designations where a
school has ceased to admit pupils to a particular class;
- a specific timeframe within which a Patron must comply with the direction of the Minister,
failing which an independent person will be appointed.
The OCO would encourage the Department of Education and Skills to take a systematic approach to
gathering data on the operation of schools’ enrolment policies in order to facilitate a rigorous
evaluation of the impact of the proposed legislation.
Recommendations:
- Amend the Education (Admission to schools) Bill 2015 and the Equal Status Act to eliminate
discrimination (direct and indirect) in school admissions, having regard to the issues raised
above.
- undertake concrete measures to significantly increase the availability of non-denominational
or multi-denominational schools
B. Complaints-handling in the education sector
Article 4 of the Convention requires States to undertake all appropriate legislative, administrative,
and other measures for the implementation of the rights recognised in the Convention. The
Committee on the Rights of the Chid has made it clear that rights are not effective without measures
being taken to enforce them and to offer redress where they have been violated. In particular, it has
recommended that States need to give particular attention to ensuring that there are effective,
child-sensitive procedures available to children and their representatives to challenge rights
violations. According to the Committee, these should include the provision of “child-friendly
information, advice, advocacy … and access to independent complaints procedures … with necessary
legal and other assistance.”
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The complaints-handling structures in the education sector are incomplete. It was originally
envisaged that in order to bring about higher standards and consistency in schools’ complaints
handling practice, the Minister for Education and Skills would prescribe procedures for schools to
deal with grievances raised by students or their parents, as well as the remedial action to be taken in
response to those grievances. These provisions never came into operation. This has been a matter of
concern to the Ombudsman for Children’s Office for many years, as many of the education-related
complaints examined by the Office highlight difficulties with the handling of complaints in individual
schools. The Government has indicated that it intends to replace the relevant section of the
Education Act 1998 with a provision underpinning the creation of a Parent and Student Charter. The
precise scope of this new provision is not yet known.
The OCO continues to receive complaints that relate to the handling of allegations of inappropriate
professional conduct of teachers and school staff. The OCO is specifically precluded from looking at
allegations of professional misconduct. However, at present there is no alternative avenue of
redress for complaints as Part 5 of the Teaching Council Act (2001) has yet to be commenced. This is
a serious concern for the Office and is an issue that the OCO has highlighted with successive
Ministers for Education and the Oireachtas. The previous Government had indicated that it intended
to bring this legislation into effect later in 2015. It is the continued position of the OCO that Section 5
must be commenced without any further delay.
The prolonged and continuing absences of these parts of the architecture for handling complaints in
the education sector represents a barrier to ensuring that where grievances arise, they are dealt
with in as swift, appropriate and fair a manner as possible. The State should ensure that a
comprehensive and consistent complaints-handling framework is put in place in the education
sector.
Recommendations:
-

Introduce a comprehensive and consistent statutory complaints-handling framework within
the education system.
Ensure that children as well as parents have access to the complaints procedures, having
regard to their evolving capacity.

C. Proposed Ombudsman for Education
This section above has highlighted particular issues in relation to the absence of an effective local
complaints mechanism within the education system. Rather than solving this issue, establishing an
Ombudsman for Education with legally binding powers will only exacerbate the problem by adding
another legal layer to a system without addressing the underlying systemic problem. It will inevitably
result in significant legal costs for schools and for parents and also raise issues around equality of
access. A more effective solution would be to put a robust statutory complaints mechanism in place
and to empower boards of management to handle complaints in a child-friendly manner. This is the
type of systemic work which the OCO can play a role in terms of our statutory remit to encourage
public bodies to develop policies, practices and procedures which are designed to promote
children’s rights and welfare.
The largest category of complaints dealt with by the OCO are in relation to education (47% in 2014).
These queries do not solely relate to schools but include the entire education sector, including for
example the National Council for Special Education and the State Examinations Commission. In
addition to examining and investigating complaints, the Ombudsman for Children has a
complimentary statutory remit which is broadly concerned with promoting and monitoring the
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rights and welfare of children. The different statutory functions of the OCO inform and support each
other. Work in accordance with one particular function may trigger complimentary work under a
different function. Some complaints can involve a number of different issues, including education,
across a number of different agencies. The establishment of an Education Ombudsman would
undermine the ability of this office to work strategically across the different statutory functions. It
may also weaken the ability of the OCO to examine complex complaints that often involve a number
of issues, of which education is just one component. For example, a complaint may involve Tusla, the
HSE and the Department of Education.
The essential element of ombudsman-ship is to work on the element of encouragement and to
provide an alternative to court proceedings. The OCO is a free alternative to court and offers an
impartial and fair assessment and resolution to issues and concerns. We respect local complaints
procedures and seek at all times to promote the resolution of complaints at a local level. The Office
also endeavours to achieve systemic change through our complaints and investigations function by
considering the root causes of complaints we receive. Three quarters of complaints concerning
education are in relation to individual schools. In these cases, the office strives for local resolution,
working with children, parents and boards of management. In the vast majority of cases, this leads
to fast and effective resolution and this is in the best interests of children. The impartial role of the
OCO in dealing with these complaints is a very powerful agent for change and the OCO has been very
effective in making encouraging suggestions in relation to changing policies and procedures at
school board of management level.

IX.

Mental Health and Wellbeing in Schools

A recent report by the National Disability Authority raised questions over the extent to which
children and young people experiencing emotional and mental health difficulties receive adequate
social and personal support. The report stated that this raised issues for schools, particularly the
need to identify and support young people experiencing these difficulties and attempt to counter
potential social isolation among them.
The recommendations made by the National Council for Special Education from the 2012 report in
relation to the Education of Students with Challenging Behaviour arising from Severe Emotional
Disturbance/Behavioural Disorders should be progressed. However, the Department should take
account of the findings of the NDA report which stated that:
In Ireland, the DES resource allocation system classifies this group of children and young people as
having an “Emotional/behavioural disturbance” with little clear understanding of what distinguishes
those with emotional difficulties and those with behavioural problems. It may be that appropriate
provision for this group of children and young people cannot be realised until the distinction is made
between emotional and behavioural difficulties. The removal of disability categories highlighted in
the proposed new model of SEN funding might go some way in addressing these issues (NCSE,
2014).34
In recent years there has been a considerable growth in national and international research on
mental health in schools. 35 International evidence based research demonstrates that school based
mental health promotion programmes, when implemented effectively, can lead to long term
benefits for young people by improving social and emotional functioning and improved academic
34

National Disability Authority, (2015) Insights into the Lives of Children with Disabilities, Findings from the 2006 National
Disability Survey
35
Weare, K. and Nind, M. (2011) Mental health promotion and problem prevention in schools: what does the evidence
say? Health Promotion International, Vol. 26; Clarke & Barry, 2010.
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performance. 36 International systematic reviews of mental health promotion programmes have
shown that comprehensive programmes that target multiple health outcomes in the context of a
coordinated whole-school approach are the most consistently effective strategy. 37
Research shows that mental health promotion programmes can be effective in equipping people
with the skills necessary to avoid or deal with mental distress. 38 Evidence from systematic reviews
supports the effectiveness of universal mental health promotion programmes in schools that take a
whole school approach, involving staff and students, the wider school environment and local
community. 39 This approach moves beyond the individual, classroom and curriculum focus and takes
a multi-component approach which mobilises the whole school as an organisation.
The OCO welcomes the publication of the Department of Education Guidelines on Wellbeing in
Primary Schools and Wellbeing in Post-Primary Schools and the fact that both sets of guidelines
reference the promotion of a whole-school approach. However, schools will need guidance and
support to set up the structures required to implement a whole school approach to mental health
and well-being. There is a need for protocols for inter-agency work between schools and mental
health services to be developed by the Department of Education together with the HSE. Support
structures will also need to be established so that schools have access to professional expertise in
relation to students with more complex mental health needs or for students in a crisis. There is also
scope for the incorporation of well designed, evidence-based social and emotional learning
programmes across early learning and primary school settings.
Training on mental health promotion, mental health issues, and behavioural management should be
provided to all teachers and included in teacher training curriculum. Greater co-ordination between
health and education providers in the design and delivery of such training would be beneficial.
Recommendations:
- Review the recommendations made by the National Council for Special Education from the
2012 report in relation to the Education of Students with Challenging Behaviour arising from
Severe Emotional Disturbance/Behavioural Disorders with a view to making a distinction
between emotional and behavioural difficulties and adapt the recommendations in
accordance to these distinct needs.
- Provide guidance and support to schools in order to set up the structures required to
implement a whole school approach to mental health and well-being and in order to enable
access by schools to professional expertise in relation to students with more complex mental
health needs or for students in a crisis.
- Develop, together with the HSE, protocols for inter-agency work between schools and
mental health services.
- Incorporate well designed, evidence-based social and emotional learning programmes
across early learning and primary school settings.
- Provide training on mental health promotion, mental health issues, and behavioural
management to all teachers and include this type of training in the teacher training
curriculum.
36

Clarke, A., O’Sullivan, M. & Barry, M., (2010). Context matters in programme implementation Health Education, Vol 110
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X.

Bullying
A significant minority of complaints made to the OCO annually relate to education and the issue of
how peer-bullying among children is dealt with in and by schools. 40 In addition to dealing with
complaints in this area, the OCO undertook a consultation with over 300 children during 2011 and
2012 to ascertain their views on how schools might deal effectively with bullying. 41 This consultation
was conducted in order to facilitate due consideration of children’s viewpoints by relevant
stakeholders and in the context of work to develop a new Action Plan on Bullying and new AntiBullying Procedures for Primary and Post-Primary Schools.
Published by the Department of Education and Skills in September 2013, the new Procedures set out
a monitoring framework, which includes a requirement for schools to undertake an annual review of
their anti-bullying policies and an increased focus by the Department of Education and Skills’
Inspectorate on the actions schools take to create a positive school culture and to prevent and tackle
bullying.89 However, no agency is tasked with examining schools’ annual reviews or any trends or
anomalies that may emerge from them. As a result, it is not clear how the State will fully track
progress at a national level in relation to how different forms of bullying are being tackled in schools.
The OCO believes that undertaking such a review would strengthen the framework in place for
ensuring that the Procedures are being properly implemented.
Recommendation:
- The Department of Education should build on the monitoring framework contained in the
Anti-Bullying Procedures for Primary and Post-Primary Schools by examining schools’ annual
reviews of their implementation of the procedures.

XI.

Safe and Effective Participation in Digital and Social Media

The first phase of the National Digital Strategy (2013) 42 committed to utilise ICT to its full potential
across the education system including the use of the internet in learning. Actions in this area
included new research on the nature and extent of children’s internet and social network use
including issues of internet risks and safety for young people. This research was published in 2015
and according to the Net Children Go Mobile: Full findings from Ireland report: 43
-

one in five children (20%) report that they have been bothered by something on the internet
in the past year, a figure which has more than doubled since 2011;
Cyber bullying is now more prevalent than face-to-face bullying (13% now compared to 4%
in 2011), and this occurs most commonly on social networking services (SNS).
As regards other risks, children now encounter more negative user-generated content than
in 2011 (from 12% to 16%). However, this is much lower than the European average of 25%.
Bullying is still the most harmful risky experience: 17% of children (out of 22%) who have
been bullied on - or offline claim they have been ‘very’ or ‘a bit’ upset.
With regard to teacher mediation, in many ways teachers are as supportive as
parents helping with and providing guidance about the internet. Compared to 2011, there is
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Ombudsman for Children’s Office, Dealing with Bullying in Schools: A Consultation with Children and Young People,
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an increased level of teacher support across different types of mediation. In comparison to
other countries, Irish teachers still do considerably more than the European average (89% vs.
69%).
The OCO welcomes the commitments in the national policy framework for children and young
people 2014-2020 to increase the digital literacy of young people and to build their skills and
understanding about being safe online. DES, in partnership with others, has specifically committed
to:
- Continue to develop, evolve and implement curricula in the education system and to
support initiatives in out-of school settings, to teach children knowledge and skills
relating to information management, new technologies, coding and digital literacy;
- Support and link existing partnerships, strategies and initiatives that aim to improve
the decision-making capacity of children and young people through strengthening
self-esteem, resilience, responses to social and interpersonal pressure, health and
media literacy (including social media literacy).
Recommendations:
- The Department of Education should take a participative approach to the
development of policy in this area by consulting children and young people on the
challenges which they face in relation to social and digital media.
- Strong collaboration between relevant stakeholders and education partners in
essential to ensure safe and effective participation in social and digital media by
children and young people, including preventive measures required. A whole school
approach at school level needs to be supported by a system-wide response.

XII.

Sexual and Reproductive Health Education

Government committed, in its National Policy Framework for Children and Young People 2014-2020,
to implement a National Sexual Health Strategy as a strategic framework for the sexual health and
wellbeing of the population, ensuring access for young people to age-appropriate information and
services about relationships and sexual health. The strategy has identified shared responsibility for
this objective between three governmental departments: Health, Education and Children and Youth
Affairs. 44
The National Sexual Health Strategy 2015-2020 was published in October 2015 and while it is a
positive development, it is not adolescent-specific as recommended by the UN Committee. In its
2016 Concluding Observations, the UN Committee on the Rights of the Child recommended that
Ireland adopts a comprehensive sexual and reproductive health policy for adolescents and ensure
that sexual and reproductive health education is part of the mandatory school curricula and targeted
at adolescent girls and boys, with special emphasis on preventing early pregnancy and STIs.
This was reiterated in recommendations made by the Human Rights Council 25th Session of the
Working Group on the Universal Periodic Review of Ireland in May 2016 (recommendations made by
Lithuania and New Zealand). The Irish Government committed to examine these recommendations
and provide responses no later than September 2016 to the 33rd Session of the HRC.
The National Health Strategy makes specific recommendations to the Department of Education
regarding sexual health education for children and young people, including to:
44
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-

-

Ensure that all young people will have continued access, and knowledge of how to access,
age-appropriate sources of trustworthy and accurate information and support on
relationships and sexual health. This is to be achieved in partnership with the Department of
Children and Youth Affairs, the HSE, NGOs and Youthreach.
Evaluate State-funded relationship and sexuality education programmes, within available
resources, with input from stakeholders, including the Department of Health, the HSE,
children and young people representatives, and NGOs. 45

The Department of Education should also have regard to a report on the Sexual Health and Sexuality
Education Needs Assessment of young people in care in Ireland published in March 2016, which
found that there was a very strong shared sense that good sexual health and Relationships and
Sexuality Education (RSE) needed to be underpinned with emotional security, stability and selfesteem, along with social competence to safely negotiate sexual encounters.
Although in theory Relationships and Sexuality Education (RSE) has been mandatory since 1996, in
practice each school has the discretion to develop its own RSE policy in accordance with its own
ethos. In addition to this, the policy is subject to the approval of the board of management of the
school. This leads to a significant inconsistency in the delivery of the RSE programmes throughout
the country’s schools. It would be useful to consult with children and young people around their
experiences of the RSE curriculum and in relation to what they would consider helpful in terms of
curriculum content and delivery. Parents should also be consulted in this regard.
Recommendations:
- Children and young people should be consulted on their experience of RSE in schools.
Parents should also be consulted in relation to their needs with regard to supporting the
education of their children in the area of relationships, sexuality and sexual health.
- A single consistent curriculum for relationships and sexuality education should be developed
and introduced across all schools. The standard curriculum should include sexual and
reproductive health education at post-primary level. This curriculum and its delivery should
be regularly evaluated.

45
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